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THE LEOPOLD-LOEB CASE 


To say that the cause of all crime is 
psychological is to state merely a general- 
ity and a truism. It is of value, however, 
in considering the effect and power of sug- 
gestion. Something prompted these inex- 
perienced, ignorant (although well tu- 
tored) boys to commit the crime they did 
commit in the way they committed it. 
What that something was, or why, we may 
not know. Back of it, probably, was an 
exaggerated ego in one or both, for ego, ex- 
aggerated far beyond its relative impor- 
tance, is primarily responsible for almost 
all crime. Dr. Carleton Simon, Deputy 
Police Commissioner, New York City, was 
recently quoted as saying: ‘‘Crime is 
often an abnormally developed ego—a form 
of selfishness that causes the criminal to 
disregard, for the moment, everything in 
the world but himself—his own wishes and 
his own passions.’’ 

It was long ago said to be characteristic 
of our time that each man has an exag- 
gerated interest in himself. The statement 
is equally applicable to the present. It re- 
fers to a condition that can be eradicated 
only by civilization. It harkens back to 
primeval days, to savagery. It is, or is a 
part of, that most important law of nature, 
crudely referred to as self-preservation. It 
is the desire in all species to continue in 
existence—the desire to live. Desire to 
live, in an individual, is the desire to live 
in the way most agreeable to that indi 
dividual. The way that is most agreeable 
as generally the way in which he can at- 
tract the most attention, the kind of at- 
tention, of course, that he likes best. ‘‘If 
anybody announces that he has had a good 
time, he means without exception, abso- 
lutely without exception, that he has had 
an opportunity to push his ‘I’ very force- 
fully into the foreground. The most in- 
significant little things attest the correct- 
ness of this statement. A man who gets a 





printed directory will look his own name 
up, though he knows it is there, and con- 
template it with pleasure.’’ Our so-called 
society notices constitute another instance 
of this species of vulgar egoism that only 
the refining influences of civilization can 
cleanse us of. 

In Gross’ Criminal Psychology it is 
said: ‘‘Speaking generally, the significant 
rule is this: Egoism, laziness, and conceit 
are the only human motives on which one 
may unconditionally depend.’’ Conceit, 
however, is only a part: of egoism, and 
probably the same can be said of laziness. 

The cause of the Leopold-Loeb crime 
was undoubtedly exaggerated ego. This 
should not be considered very flattering, 
even by the boys themselves. Exaggerated 
idea of self-importance is always found 
in the ignorant, in the barbarian, in the 
savage. Such a crime is for the gratifica- 
tion of a whim of a brutish mind, a mind 
reverting to type, the ego of the savage as- 
serting itself. 

Another important question relative to 
this crime is the evil that will follow from 
it, not merely from the crime and knowl- 
edge of it, but from the inordinate news- 
paper publicity given the crime. Much has 
been said in condemnation of the sentence 
imposed on the boys by Judge Caverly, 
and in deploring the effect of the sentence. 
Relatively nothing has been said about 
the far greater harm of the publicity given 
the crime and the sentence, to which this 
criticism has added its share. 

‘*Civilization, by favoring the creation 
and dissemination of newspapers, which 
are always a chronicle of vices and crimes, 
and often are nothing else, has furnished 
a new cause of crime by inciting criminals 
to emulation and imitation. It is sad to 
think that the crime of Troppmann 
brought the circulation of the Petit Journal 
up to 500,000 and that of the Figaro to 
210,000, and it was doubtless for this rea- 
son that this crime was imitated almost 
immediately in Belgium and in Italy. Note 
the following strange crime: During the 
absence of the proprietor, R., his strong 
box was forced. His assistant was imme- 
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diately arrested and the exact sum taken 
was found upon him—indeed, the assistant 
admitted of his own accord that he had 
taken the money, but without evil intent. 
He had, in fact, without the necessity of 
breaking into the safe, much larger sums 
under his control, and this with the con- 
sent of his employer, who had great con- 
fidence in him. He had committed the 
crime, he said, only in order to try a trick 
that he had read the day before in the 
newspaper. His employer, knowing him to 
be a constant reader of the papers, declared 
that he accepted this explanation, and as 
soon as the assistant had been acquitted, 
reinstated him in his position. In Paris in 
1873 one Grimal decided to commit a crime 
in order to get himself talked of, like cer- 
tain great criminals of whose exploits he 
had read in the newspapers. With this 
aim he committed arson, but notwithstand- 
ing his confession his guilt was not be- 
lieved. He maltreated his wife with the 
result that she died, and avowed himself 
the cause of her death, but he came out 
of this affair also with the verdict of ‘not 
guilty.’ Then it was that the case uf the 
widow Gras fell under his eye, and in order 
to imitate it he threw nitric acid into a 
friend’s face, thereby killing him, and 
then went about telling everyone of his 
erime. The next day he first hastened to 
read the account of the murder in the 
Petit Journal, and immediately afterwards 
went to give himself up as a prisoner. It 
was perfectly obvious that reading crimi- 
nal tales and various other reports in the 
papers suggested to him the idea of his 
erimes.’’ (Lombroso, Crime: Its Causes 
and Remedies, Horton translation, pp. 54, 
55.) ‘‘Some have received from nature an 
organism inclined to evil, but their in- 
clination is turned into action only by 
hearing or seeing the misdeeds of others.’’ 

Several years ago, following the public- 
ity given a suicide by means of mercury 
tablets, a great number of suicides were 
accomplished by the same means. 

The craving of the egoist for notoriety, 
for the limelight needs only suggestion to 
excite him to action. If he is criminally 
inclined, and many such are, he is 





prompted by news of a crime to emulate 
‘'t. The exaggerated ego receiving a sug- 
gestion, results in crime. 

The evils of the Leopold-Loeb crime will 
live long and cause many crimes to be 
committed, and the greatest power for evil 
is the notoriety, the newspaper publicity 
given the crime. 








NOTES OF IMPORTANT DECISIONS 


NON-CONTESTABLE CLAUSE IN POLICY 
EFFECTIVE THOUGH INSURED DIES 
WITHIN PRESCRIBED TIME.—The case of 
Becker v. Illinois Life Ins. Co., 198 N. W. 884, 
decided by the Supreme Court of Michigan, 
holds that a policy containing two-year incon- 
testable clause, as required by Pub. Acts 1917, 
No. 256, may not be contested after lapse of that 
period, though insured did not survive two 
years. 

In this respect the court said: 

“Tt is next contended by the defendant that 
it is not liable, because the policy was obtained 
by material misrepresentations made by the 
insured in the application. 

“Such a defense is not available to the defend- 
ant at this time. The policy contained the in- 
contestable clause required by Act 256, P. A. 
1917, viz., that it shall be incontestable after 
two years from its date, except for the non-pay- 
ment of premiums, ete. The policy bears date 
August 28, 1918. The insured died May 27, 
1920. Suit was begun on the policy July 30, 
1920. The defendant first gave notice that the 
policy was void on account of material mis- 
representations in its amended plea filed on the 
17th of November, 1921, more than two years 
after the policy was issued. It is not contended 
that the company denied liability on this ac 
count previous to that date. It is argued by the 
defendant that the incontestability clause has no 
application, because the insured died within the 
two-year period; that the policy was therefore 
not in force for two years after its issuance; 
that the death of the insured suspended it and 
fixed the rights of the parties. As was said by 
the U. S. Supreme Court in Mutual Life Insur- 
ance Company of New York v. Hurni Packing 
Company, 263 U. S. 167, 44 Sup. Ct. 90, 68 L. 
Ed. ——: 

“‘The argument is ingenious but fallacious, 
since it ignores the fundamental purpose of all 
simple life insurance, which is not to enrich 
the insured but to secure the beneficiary, who 
has, therefore, a real, albeit sometimes only 
contingent, interest in the policy.’ 
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“*The beneficiary has an interest in the con- 
tract, and as between the insurer and the bene- 
ficiary all the rights and obligations of the 
parties are not determined as of the date of 
the death of the insured. The incontestable 
clause in a policy of insurance inures to the 
benefit of the beneficiary after the death of the 
‘insured as much as it inures to the benefit of 
the insured himself during his lifetime. The 
rights of the parties under such an incontesta- 
ble clause as the one contained in this contract 
do not become fixed at the date of the death of 
the insured. In case of a breach of warranty 
* * * the insurer must assert its claim within 
the two-year period, whether the insured sur- 
vives that period or not, either by affirmative 
action or by defense to a suit brought on the 
policy by the beneficiary within the two years.’ 
Monahan v. Metropolitan Life Ins. Co., 283 III. 
136, 119 N. E. 68, L. R. A. 1918D, 1196. 


“In Mutual Life Insurance Company of New 
York v. Hurni Packing Company, supra, the 
court cites the principal cases involving this 
question, and distinguishes those which an- 
nounce a doctrine contrary to that expressed in 
Monahan v. Metropolitan Life Insurance, supra. 
In that very instructive opinion, Mr. Justice 
Sutherland, speaking for the court, says: 


“‘The provision plainly is that the policy 
shall be incontestable upon the simple condi- 
tion that two years shall have elapsed from its 
date of issue—not that it shall be incontestable 
after two years if the insured shall live, but 
incontestable without qualification and in any 
event’—citing Monahan v. Metropolitan Life 
Ins. Co., supra; Ramsey v. Old Colony Life Ins. 
Co., 297 Ill. 592, 181 N. E. 108; Ebner v. Ohio, 
etc., Ins. Co., 69 Ind. App. 32, 121 N. E. 315; 
Hardy v. Phoenix Mutual Life Ins. Co., 180 N. C. 
180, 104 S. E. 166. 


“In the instant case the defendant is barred 
by the incontestability clause of the policy from 
making the defense that it is void because of 
material misrepresentations in the application.” 


BANK IS BAILEE OF CONTENTS OF 
SAFETY DEPOSIT BOX.—The Supreme Court 
of Pennsylvania, in the case of In re Conneaut- 
ville Bank’s Assigned Estate, 124 Atl. 745, holds 
that securities stolen from safety deposit box 
and converted into money by cashier and 
placed to bank’s credit were not held by bank 
as trustee for owners, within the rule that 
beneficiary unable to trace funds is not en- 
titled to preference over trustee’s general 
creditors, but. bank was merely a bailee. 





“Appellant argues that this is the case ‘of a 
bank which holds the funds of all its patrons 
as a trust and there was a mingling or mixture 
of trust funds.’ The difficulty with the posi- 
tion assumed by appellant is that the property 
of appellees was not held in trust by the bank 
in the sense in which he uses the term. The 
bank’s relation to the securities was merely 
that of bailee for custody. Trainer v. Saun- 
ders, 270 Pa. 451, 113 Atl. 681, 19 A. L. R. 861; 
keading Trust Co. v. Thompson, 254 Pa. 333, 
98 Atl. 953. This relation did not change 
when the securities were stolen from the box 
and converted into money. As was said by the 
learned court below: 

“Tt is unthinkable that either law or equity 
will compel the innocent victim of a midnight 
larceny to become a general creditor of the 
thief in the distribution of the thief’s estate.’ 

“No title passed to the partnership by the 
larcenous act of its cashier, indeed no title 
was claimed, as the fund realized from the 
sale of the bonds was never entered on its 
books. There was no relation of creditor and 
debtor as between the appellees and the bank, 
and it could not claim such relation as the 
fruit of a theft. As no title had passed to the 
partnership, the mere fact that the proceeds of 
the sale of the bonds had been deposited to its 
account in another institution gave the part- 
nership no claim, and therefore its assignee no 
claim, to the money, which it was clearly 
established had been deposited in the other 
bank. The fact that it was part of a larger 
sum on deposit to the credit of the insolvent 
bank can make no difference, because the as- 
signee could not lawfully claim out of that 
deposit funds belonging to his assignors, not 
those undeniably belonging to other persons, 
and as to which the partnership could have 
no possible claim or title.” 


BULK SALES ACT NOT APPLICABLE TO 
SALE OF AUTOMOBILE REPAIR SHOP.— 
The St. Louis Court of Appeals (Missouri), in 
Rothenheber v. Pulitzer Publishing Co., 262 
S. W. 48, holds that the Missouri Bulk Sales 
Act is not applicable to the sale of an auto- 
mobile repair shop, consisting of machinery 
used in repairing automobiles. 

In part the court said: 

“We have set out substantially all of the 
evidence touching the description and charac- 
ter of the property transferred to plaintiff by 
Griffin, and we find no escape from the con- 
clusion that section 2286, Revised Statutes 


iMissouri 1919, has no application to the sale 


of this property. The property sold was an 


: automobile repair. shop; it was that, and noth- 
‘ing more. The title of the act itself points. 
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very definitely to the scope and purpose of the 
statute. It is entitled ‘Fraudulent sales of cer- 
tain stocks of merchandise.’ Without setting 
out the statute in full, its very language shows 
it is intended to cover a sale of ‘merchandise, 
fixtures and equipment, or equipment pertain- 
ing to the vendor’s business, otherwise than 
in the ordinary course of trade and in the 
regular prosecution of the vendor’s business. 
* * * Section 2286. It was the intention of 
the lawmaker to make the law applicable to a 
merchandising business. The property here 
involved was an automobile repair shop, con- 
sisting of tools and machinery, and of course 
such small parts as are necessary in making 
repairs on automobiles, such as nuts and bolts, 
and, indeed, there is some very slight evidence 
that spark plugs and contact points were in 
the shop. There is also some evidence that 
there were automobile tires in the place, but 
the proof goes to show that these tires were 
used on old automobiles, and there is no evi- 
dence that such were sold generally to the trade. 
There is some evidence, also, that oil and 
greases were in the premises. Of course, all 
these things are necessary in conducting an 
automobile repair shop. One witness testified 
that he purchased some oil, amounting to as 
much as 20 gallons, over a period of three 
years; also, that on one occasion he bought 
‘two small electric light bulbs.’ That still 
does not change the character of the business 
from that of an automobile repair shop to a 
mercantile business. Every machine and re- 
pair shop has some articles used in the trade 
about the place, and the furnishing of such 
small commodities in the repairing of machin- 
ery or an isolated sale of a bolt or of a light 
bulb or two does not make same a merchandis- 
ing business. The property consisted almost 
entirely of machinery, such as a lathe, drill 
press, emery wheel, motors, ,shafting, bolts, 
etc., which were used in the repairing of auto- 
mobiles, and certainly these specified articles 
could not under any strained construction be 
beld to be eqiupment pertaining to the seller’s 
business of selling tires, lamps, bolts, spark 
plugs, etc. We think the lower court very cor- 
rectly ruled the Bulk Sales Law had no appli- 
cation.” 


STRIKE NOT A CONSPIRACY TO RE- 
STRAIN INTERSTATE COMMERCE.—The 
United States Supreme Court, in United 
Leather Workers’ International Union v. Her- 
kert & Meisel Trunk Co. 44 Sup. Ct. 623, 
holds that a strike against manufacturers, in- 
tended by strikers to prevent, and which does 
prevent, through illegal picketing and intimi- 
dation, continued manufacture, is not a con- 





spiracy to restrain “interstate commerce,” in 
violation of thé Anti-Trust Act (Comp. St. § 
8820 et seq.), though strikers knew that 
products were to be shipped in interstate com- 
merce to fill orders given and accepted by pur- 
chasers in other states, unless strikers inter- 
fered or attempted to interfere with the free 
transport and delivery of products to destina- 
tion in other states, or with sale thereof in‘ 
other states. 

In so holding, the court reversed the Circuit 
Court of Appeals (Eighth Circuit), in part 
saying: 

“We think that this question has already 
been answered in the negative by this court. 
In United Mine Workers v. Coronado Co., 259 
U. S. 344, 42 Sup. Ct. 570, 66 L. Ed. 975, 27 A. L. 
R. 762, a coal-mining company in Arkansas 
changed its arrangement with its employees 
from a closed shop to an open shop. The local 
union resented the change and the avowed 
purpose of the company to protect non-union 
employees by armed guards. Violence, murder 
and arson were resorted to by the union. Sev- 
enty-five per cent of the output of the mine 
was to be shipped out of the state and a car 
of coal prepared for interstate shipment was 
destroyed by the mob of strikers and their 
sympathizers. It was contended that as the 
result of the conspiracy was to reduce the in- 
terstate shipment of coal from the mines by 
5,000 tons or more a week, this conspiracy was 
directed against interstate commerce, and triple 
damages for the injury inflicted could be re 
covered under the federal Anti-Trust Law. But 
this court held otherwise and reversed a judg- 
ment for a large amount on the ground that 
the evidence did not disclose a conspiracy 
against interstate commerce, justifying recov- 
ery under the law. The language of the court 
was (page 407 [42 Sup. Ct. 570, 582]): 

“‘Coal mining is not interstate commerce, 
and the power of Congress does not extend to 
its regulation as such. In Hammer v. Dagen- 
hart, 247 U. S. 251, 272, we said: ‘The making 
of goods and the mining of coal are not com- 
merce, nor does the fact that these things are 
to be afterwards shipped or used in interstate 
commerce, make their production a part there- 
of. Delaware, Lackawanna & Western R. R. 
Co. v. Yurkonis, 238 U. S. 439.’ Obstruction to 
coal mining is not a direct obstruction to inter- 
state commerce in coal, although it, of course, 
may affect it by reducing the amount of coal 
to be carried in that commerce.’ 

“Then the Circuit Court of Appeals found 
sustaining precedent in Swift & Co. v. United 
States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 
518. In that case the defendants were charged 
with a conspiracy to monopolize interstate 
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commerce in cattle, step by step from the pur- 
chase of them on the Western plains, in the 
transportation of them by the railroads 
through to the stockyards at Chicago, their 
sale and distribution there, their slaughter and 
preparation as meats in the packing houses 
of that city, and their distribution and sale in 
the East. This court held that such a con- 
spiracy was a violation of the federal Anti- 
Trust Law, because it was an intended obstruc- 
tion to the flow of interstate commerce which 
Congress in the Anti-Trust Law intended to 
keep free and untrammeled. It held that the 
intent to monopolize and restrain the stream 
of interstate commerce, and the probability that 
by such methods and steps as were attempted 
the purpose of the conspiracy could be effected, 
brought the whole machinery of the conspiracy 
within the federal jurisdiction. The case 
rested wholly on the probably effective intent 
of the conspirators directed against interstate 
commerce.” 


RIGHT OF PEDESTRIAN TO USE PART 
OF HIGHWAY USED FOR VEHICULAR 
TRAVEL.—That a pedestrian may use any 
part of a public highway, exercising care com- 
mensurate with the dangers confronting him, 
is well settled. The Supreme Court of Rhode 
Island, in Belliveau v. Bozoian, 125 Atl. 82, 
holds that it is negligence for a driver of a 
motor vehicle upon a public highway to reck- 
lessly run upon a pedestrian who is standing 
or walking with his back to vehicle. 


In this respect the court in part said: 


“It is well established that pedestrians have 
in general, and under reasonable restrictions 
as to exercise of care by them, a right to travel 
anywhere upon a public highway, and it is 
negligence for a driver of a vehicle upon a 
public highway to recklessly run upon a 
pedestrian who is standing or walking with 
his back toward him. Berry, Automobiles (2d 
Ed.) § 220; Hall v. Albertie, 140 Md. 673, 118 
A. 189; State v. Disalvo (Del. O. & T.), 121 A. 
661; Emery v. Miller, 231 Mass. 243, 120 N. E. 
655. <A pedestrian using the public highways, 
and exercising ordinary care for his own 
safety, may assume, until he has knowledge or 
notice to the contrary, that the drivers of auto- 
mobiles will exercise reasonable care to avoid 
injuring him, and that they will observe the 
law. He is not negligent in acting upon this 
assumption and regulating his conduct accord- 
ingly. Berry, Automobiles (2d Ed.), § 219; 
Benoit v. Miller (R. I.), 67 A. 87. Section 12, 
chapter 86, General Laws 1909, in force at the 
time plaintiff was injured, provides, among 
other things, that ‘upon approaching any per- 
son, * * * walking in the traveled portion 





of any public highway * * * and also in pass- 
ing such person * * * the person operating 
the motor vehicle shall have the same under 
control and shall reduce its speed to a reason- 
able and proper rate.’ And section 11 of said 
chapter provides that ‘no person shall operate 
* * * a motor vehicle on the public high- 
ways of this state * * * so as to endanger 
* * * the life or limb of any person.’ The 
language of this court in the case of Humes v. 
Schaller, 39 R. I. 519, 521, 99 Atl. 55, 56 (L. 
R. A. 1917B, 316) is applicable to this case. 

“Tt is clear that the law does not require one 
lawfully standing at noonday on a country 
highway * * * to guard against being run 
over by an automobile having ample room to 
pass him in safety. In other words, the law 
does not require an ordinarily prudent person 
to expect such carelessness. On the contrary, 
he has a right to expect and to reply on the ex- 
pectation that the driver of the automobile 
will avail himself of the’ opportunity to pass by 
in safety. We hold, therefore, that it does not 
appear that upon this evidence the plaintiff 
was negligent as a matter of law.’” 


ORDINANCE EXCLUDING JAPANESE 
FROM BUSINESS OF PAWNBROKER IN- 
VALID.—The United States Supreme Court, in 
Asakura v. Seattle, 44 Sup. Ct. 515, holds that 
an ordinance of Seattle, licensing and regulat- 
ing business of pawnbroker, and prohibiting 
granting such a license to an alien, is invalid, 
under Const. art 6, § 2, as applied to a subject 
of Japan residing in Seattle, being in conflict 
with Treaty with Japan of April 5, 1911, guar- 
anteeing to such a subject the right to carry 
on ‘‘trade’’ on same terms as American citi- 
zens. 

‘The treaty was made to strengthen friendly 
relations between the two nations. As to the 
things covered by it, the provision quoted es- 
tablishes the rule of equality between Japanese 
subjects while in this country and native citi- 
zens. Treaties for the protection of citizens of 
one country residing in the territory of another 
are numerous, and make for good understanding 
between nations. The treaty is binding within 
the state of Washington. Baldwin v. Franks, 
120 U. S. 678, 682, 683, 7 Sup. Ct. 656, 763, 30 
L. Ed. 766. The rule of equality established by 
it cannot be rendered nugatory in any part of 
the United States by municipal ordinances or 
state laws. It stands on the same footing of 
supremacy as do the provisions of the Constitu- 
tion and laws of the United States. It operates 
of itself without the aid of any legislation, 
state or national; and it will be applied and 
given authoritative effect by the courts.’’ 
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TAX-EXEMPT SECURITIES 
By M. M. Logan 


No more important question confronts 
the American public today than Tax-Ex- 
empt Securities. One of our great Jur- 
ists said in an opinion, written while he 
was a Justice of the Supreme Court, that 
the power to tax is the power to destroy. 
As paradoxical as it: may seem, it may be 
as truly said that the power to exempt 
from taxation is the power to destroy. 

A few years ago when taxes were low 
and the complaints about high taxes were 
not very well founded, the question of 
whether certain securities were taxed or 
untaxed was of minor importance. The 
entire issue of untaxed securities before 
1917 probably did not exceed two billion 
dollars. The income tax was not a seri- 
ous question. An income tax and tax- 
exempt securities are two things which 
eannot be made to work together. The 
question of tax-exempt securities is, there- 
fore, a new one and one which has re- 
ceived no great amount of consideration 
by the public. 

It is difficult to approximate the total 
wealth of the nation, but it is safe to esti- 
mate that the assessed valuation of the 
property of the nation for taxing pur- 
poses, does not exceed two hundred and 
fifty billion dollars, and I doubt whether 
it nearly approaches that sum. Assum- 
ing, however, that this sum is approxi- 
mately correct, we can estimate the total 
of tax-exempt securities as being about 
one-sixth of the total taxable wealth of 
the nation. This is serious in itself but 
when we take into consideration that tax- 
exempt securities are increasing at the 
rate of about one billion dollars annually, 
the matter is alarming. 

We know that the securities of the fed- 
eral government outstanding, Liberty 
Bonds and Victory Bonds, aggregate 
about twenty-three billion dollars; we 
also know there are other obligations of 
the federal government outstanding in the 
nature of Farm Loan Mortgages and other 
short term bonds which amount to a large 





sum and we know that the tax exempt 
securities of states, and the sub-divisions 
thereof, aggregate about twelve billion 
dollars. The total tax-exempt securities 
held in the nation aggregate at least 
thirty-five billion dollars and probably as 
much as fifty billion dollars, and the 
amount is rapidly increasing from year to 
year. Some of the obligations of the fed- 
eral government above referred to have 
only a limited exemption. Unless there is 
some remedy found which will require the 
taxing of these securities in some way, 
the foundation of the nation may eventu- 
ally be undermined- 

It goes without saying that if taxes are 
taken from one class of property the bur- 
den must be borne by some other class of 
property. If one-sixth of the property in 
the nation is exempt from all taxes, then 
the burden on the other five-sixths must 
be increased in exactly the same sum as 
has been stricken from the tax-exempt 
class. It is true that these securities are 
in effect only .a charge against prop- 
erty but it requires the use and income 
of the property to the extent of the 
tax-exempt securities to take care of them. 

The exemption from an ad valorem tax 
is not serious. Generally, the rate on in- 
tangible property is low and it should al- 
ways be. If conditions had not arisen 
which made necessary an income tax 
there would have been little reason to fear 
tax-exempt securities, but the income tax 
has made tax-exempt securities a haven 
of rest and a rock of refuge for those who 
seek to avoid the payment of income 
taxes. That of itself is not the greatest 
evil flowing from tax-exempt securities, 
although it deprives the government of 
much needed revenue, or forces it to raise 
it from other sources and that means a 
heavier burden of taxation on such other 
sources. 

Tax-exempt securities are a blight on 
the nation’s life and some of their evils 
may be summarized as follows: 


1. They lead to extravagance on the 


part of states and municipalities. 
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2. They cause the withdrawal of capi- 
tal from the orderly channels of trade. 

3. They cause the withdrawal of brains 
and trained intelligence from productive 
enterprises. 

4. They enable the wealthy to escape 
their just proportion of taxes. 

5. They increase the burden of taxa- 
tion on those less able to pay. 

6. They contribute to the high cost of 
living. 

I shall attempt to discuss these points 
briefly, however, it is impossible to go 
very deeply into them without making 
this paper entirely too long for this occa- 
sion, but before discussion I desire to call 
attention to some of the underlying prin- 
ciples of taxation. It is a well recognized 
principle in our government that every- 
one should contribute towards the support 
of the government in proportion to his 
ability to pay. Adam Smith thus stated 
the principle: 

‘‘The subjects of every state ought to 
contribute toward the support of the gov- 
ernment, as nearly as possible in propor- 
tidn to their respective abilities; that is, 
in proportion to the revenue which they 
respectively enjoy under the protection of 
the state. The expense of the govern- 
ment to the individuals of a great nation 
is like the expense of management to the 
joint tenants of a great estate, who are all 
obliged to contribute in proportion to 
their respective interests in the estate. In 
the observance or neglect of this maxim 
consists what is called the equality, or the 
inequality of taxation.’’ 

There has never been any tax law de- 
vised which does not to some extent vio- 
late the above principle in some particu- 
lar. It is impossible to avoid inequalities 
in taxation, but it has been the object of 
law-making bodies to reduce inequalities 
to a minimum. This was not difficult in 
the old days when the elements of prop- 
erty were simple but in our complex civili- 
zation it becomes increasingly difficult 
every year. Organized interests continu- 





ously importune law-making bodies to 
grant them special favors in the matter 
of taxes and this is true whether the 
organized interest be corporations, farm- 
ers or laborers. 

It appears that everyone seeks to escape 
the payment of taxes. Realizing this, 
when the question of taxation became one 
of great importance, the constitution- 
makers generally provided that the rate 
of taxation should be uniform on every 
class of property. This was an unfortu- 
nate provision and did much harm. 

The classification of property for taxa- 
tion is undoubtedly the correct principle, 
but it opens the door to those who seek 
favors and the law-making powers are not 
always able to withstand the arguments 
that are advanced. 

Some classes of property in Kentucky 
have been favored and are now escaping 
their just proportion of taxes because the 
Legislature has been persuaded to reduce 
the rate of taxation on the particular 
class of property without any sound rea- 
son therefor. So it is everywhere and, 
usually, the property owners who get 
their taxes reduced are those who are best 
organized and have most political in- 
fluence. 

In these days of ‘‘bloes’’ and ‘‘isms’’ 
no one can look into the future and see 
what will happen. It would be unfortu- 
nate if the states should be compelled to 
return to the old uniform system of taxa- 
tion but it may be necessary as a matter 
of self-protection, and it may be necessary 
to go further than any state has gone in 
the past and provide that there shall be 
no property exempt from taxation. There 
is really no good reason why any property 
should be exempt from taxation. The 
principle is wrong. 

In addition to tax-exempt securities 
which have increased from about two 
billion dollars to more than thirty-five 
billion dollars within the last decade, 
there is an enormous amount of property 
exempt from taxation because it is public 
property or because it is used for re- 
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ligious, educational or charitable pur- 
poses, and in addition, there is a certain 
amount of property exempt from taxa- 
tion for the benefit of every householder. 
Property that is exempt from taxation 
is increasing much more rapidly than this 
nation’s wealth is increasing and, of 
course, if that should continue for many 
years the time must eventually come when 
the government could not exist, or taxes 
on property not exempt would be so high 
no one could afford to own it. 

The primary cause of the great demand 
for tax-exempt securities is the high sur- 
tax imposed on incomes by the federal 
government. If there were no high sur- 
taxes there would be no great demand for 
tax-exempt securities and the question 
might adjust itself, but there is no escape 
from high surtaxes. The government 
must exist and its debts must be paid, and 
there are no other sources from which 
sufficient revenues may be derived than 
the income tax and the income tax will 
not yield sufficient revenue unless it is 
graduated in accordance with the ability 
of those who have an income to pay, and 
that means a surtax, the rate increasing 
as the income increases. 

There was a time when it might be said 
that the holder of tax-exempt securities 
should be exempt from taxes on such 
securities because he had already satisfied 
the taxes by accepting a lower rate of 
interest. This argument cannot be sup- 
ported at this time. If tax-exempt securi- 
ties did not yield a greater rate of income 
than securities that are not exempt from 
taxation there would be no incentive to 
own them. It is because they yield a much 
larger net income notwithstanding their 
low rate of interest than securities in the 
industrial world that they are sought 
after. If it were true that the taxes were 
satisfied by the reduced rate of interest, 
still that is not an argument in favor of 
such securities because the benefit of the 
reduced interest does not go to the people 
in general but is for the exclusive benefit 
of the particular state or municipality 





which issues the securities. It is the tax- 
exempt securities issued by the states and 
municipalities which are increasing so 
rapidly at the present time, and the fact 
that the state or municipality receives a 
benefit in the way of a lower rate of inter- 
est does not answer the question as to why 
the general government should not obtain 
its fair proportion of such a benefit. 

When the Sixteenth Amendment to the 
Constitution of the United States was 
adopted the people of the nation believed, 
and had the right to believe, that it ap- 
plied’ to incomes from whatever source de- 
rived. The language of the amendment is 
in part as follows: 


‘‘The Congress shall have the power to 
lay and collect taxes on incomes from 
whatever source derived without appor- 
tionment among the states and without re- 
gard to any census or enumeration.”’ 

It seems that this language is broad 
enough to authorize Congress to enact a 
law requiring the payment of an income 
tax on incomes derived from what are 
known as tax-exempt securities. An in- 
come is an income and the government 
should not go behind the fact that it is 
an income in determining how much tax 
it should pay. It is just as logical to say 
that a bank should have the right to de- 
duct the value given to its capital stock 
by reason of income from tax-exempt 
securities, when it is making its report 
for ad valorem taxes; as it is to say that 
a man may deduct the income from tax- 
exempt securities when he is making his 
report for income taxes. Banks are not 
allowed to do so because it makes no dif- 
ference what it is that gives value to their 
shares of stock. The same rule should be 
applied to incomes derived from tax- 
exempt securities. It is just as valuable 
to the individual coming from tax-exempt 
securities as it is if it should come from 
some other source. 

‘The Ways and Means Committee of the 
House of Representatives in making its 
report to Congress on the question of tax- 
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exempt securities in 1922 made this state- 
ment: 


‘‘As time proceeds, the mass of tax- 
exempt securities, already so great, will 
continue to increase until every induce- 
ment will be offered the man having a 
large income to make his investments 
solely in tax-exempt securities, and even 
the comparatively small taxpayer will find 
it to his profit to invest in them also. In 
the meantime the revenue of the federal 
government derived from large incomes 
must continue and the income tax will 
have to be collected largely from those 
who have only comparatively small in- 
comes. This condition cannot but have 
a highly injurious effect upon the busi- 
ness of the country as well as the revenue 
of the government.”’ 

The income tax law of 1918 and its 
amendments since that time were planned 
and devised to make a man pay for the 
support of the government in proportion 
to the size of his income. 


But let us get back to some of the 
direct evils that flow from tax-exempt 
securities and leave for awhile the dis- 
cussion of general principles. I have said 
that one of the evils is that tax-exempt 
securities lead to extravagance on the part 
of states and municipalities. If this is not 
true I am very greatly mistaken. The 
proof of it is that states and municipali- 
ties are increasing their bonded indebted- 
ness at the rate of about one billion dol- 
lars annually. If a town or city conceives 
the idea that it ought to have public play- 
grounds, hospitals, larger school build- 
ings, a better sewerage system or any 
public improvement, some public spirited 
citizen hastens to suggest that there 
should be a bond issue. The object may 
be most laudable and it may be that it 
is of great benefit to the city or town, 
but it is one of the laws of nature that 
no individual or group of individuals may 
have or should have everything desired. 

A state may conceive the idea that it 
should have great broad highways lead- 





ing to every nook and corner of the state 
and that it should have great public insti- 
tutions to take care of the unfortunate 
and to contribute towards the education 
and upbuilding of society and it may be 
that these things are all needed and the 
objects and purposes entirely worthy. 
The question should always be with a 
state or municipality, as with an individ- 
ual, not whether the thing that is wanted 
will conduce to immediate happiness or to 
some immediate advantage, but rather 
whether the individual or the state or 
municipality can afford the things wanted. 
There are few greater curses in this world 
than for an individual to have the ability 
to acquire for himself all the things he 
wants when it is necessary for him to bor- 
row the money to pay for such things. It 
means bankruptcy in the end. These 
questions are economic and each one must 
be decided on its merits. At times a bond 
issue is imperative in order that the state 
or municipality may properly function. 

I am in favor of public improvement 
and I am in favor of bond issues, but the 
fact that the bonded debt of states and 
municipalities has increased tenfold in the 
last decade should cause any thinking citi- 
zen to pause and consider. 

If the accumulated debt of states and 
municipalities for a century has reached 
only one billion dollars and in the last 
ten years, or we might say in the last six, 
the same debts have increased ten billion 
dollars, it ought to be a warning that 
something may be wrong. The demand 
for tax-exempt securities is so great that 
it makes it easy for states and municipali- 
ties to sell bonds at a comparatively low 
rate of interest. The influence of those 
who want to deal in such securities and 
desire to own’ them is all on the side of 
those favoring such bond issues. They are 
able to finance a campaign having for its 
object the voting of bonds; they are able 
to submit propaganda and to organize, and 
all these things are necessary in any cam- 
paign. The interest is not always in the 
public, but it is sometimes personal. 
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States and municipalities can find an 
abundance of easy money and easy money 
always leads to extravagance. In many 
instances, the improvements made by the 
proceeds of a bond issue have entirely dis- 
appeared long before the bonds have been 
retired. 

It is argued that the tax rate on securi- 
ties issued by the states and municipali- 
ties would be increased if they should be 
made taxable and the income should be 
made subject to the government income 
tax. The argument is well taken, but if 
an increase in the tax rate will have a 
tendency to stop the wild orgy of rais- 
ing money on the faith and credit of the 
people within the taxing unit, who will 
say it would not be a good thing? Easy 
money always breeds extravagance. 

The inducement for states and munici- 
palities to borrow money at this time is 
so great that they are pledging the reven- 
ues for years in the future. This is un- 
wise. New conditions arise and new 
needs are discovered from year to year. 
However much money may be needed in 
the future, it may not be obtainable be- 
cause credit has been exhausted. 

If the issual of tax-exempt securities is 
stopped, extravagance in governmental 
matters will be materially lessened. 

While extravagances is one of the con- 
sequences of tax-exempt securities, there 
is a greater objection to them in that 
they are the direct cause of withdrawing 
money from its use in the development 
of industrial pursuits. It is estimated that 
about six billion dollars in new money 
must be raised annually for the develop- 
ment and conduct of the industrial affairs 
and transportation systems of the nation. 
These sums are usually raised through 
bond issues secured by a mortgage against 
the property of the borrowing concern. 
Formerly the sums necessary were raised 
by selling the bonds to men with large 
eapital and financing was comparatively 
easy. But men with large capital do not 
want such securities any more. If they 
ean find tax-exempt securities, they can 





invest their money in them, and without 
taking any chance, receive a much larger 
net income than from bonds issued by 
transportation companies or industrial 
concerns unless the latter make their 
- securities bear a rate of interest far above 
what good business methods will admit. 
Therefore, capital is withdrawn from pro- 
ductive enterprises and invested in tax- 
exempt securities and business may cry 
for more capital, but it cannot get it. The 
rich man will not furnish the money be- 
cause it is more profitable to him invested 
in tax-exempt securities while the man 
with less wealth eannot furnish it, be- 
eause, after paying for the support of the 
government, he has little or nothing left. 
If thirty-five billion dollars now invested 


‘in tax-exempt securities should be re- 


leased for investment in productive and 
necessary business enterprises, it would 
bring about an era of prosperity such as 
the country has not seen, reduce the high 
cost of living, afford employment for labor 
and do good to all humanity, and harm to 
none except those who have become 
gorged with tax-exempt securities and, 
like the boa constrictor after having swal- 
lowed a sheep for its dinner, have quietly 
gone to sleep. 

No government has the right to enter 
into competition with its citizens in busi- 
ness enterprises. In effect such methods 
foree a man to compete with himself be- 
cause he is a part of the government. 

It may be suggested that there is not 
the difference between tax-exempt securi- 
ties and other securities as an investment 
as I have indicated, but I think I can 
answer that argument by a simple illus- 
tration, using the income tax law of 1922 
as a basis. Suppose a man has an income 
of $1,000,000 from securities, the income 
from which is taxable. The normal rate 
is 8 per cent or $80,000.00 and the surtax 
is 54 per cent or $540,000. This is a total 
tax of $620,000.00, which when deducted 
from the total income would leave a net 
income, after paying the government tax, 
of $380,000. If his money were invested 
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in 8 per cent bonds he would have an in- 
vestment of $12,500,000, in order to realize 
an income of $380,000. His investment, 
therefore, yields him 3.04 per cent. If he 
should have invested his $12,500,000 in 444 
per cent tax-exempt securities his income 
would have been $562,500 all net to him, 
or an inerease in net income of $182,500 
for the year, or an increase of $15,209 
each month, or an inerease of $500 each 
day. Need I ask where a good business 
man with $12,500,000 to invest would 
place his money? If it meant $500 more 
every day in the year for him to invest 
in 414 per cent tax-exempt securities than 
for him to invest in other securities at 
8 per cent he would not hesitate. 

The man having $12,500,000 to invest 
must invest in securities yielding nearly 
12 per cent interest, if they are not tax- 
exempt, in order to realize as much as he 
would out of investing in 4% per cent tax- 
exempt securities. 

No business can pay 12 per cent for its 
borrowed capital and stay in business un- 
less it is able to pass the interest charge 
on to its eustomers. This illustration 
shows why money is withdrawn from the 
channels of trade for investment in tax- 
exempt securities. This condition is re- 
tarding business in all lines. It becomes 
increasingly difficult each year for busi- 
ness men engaged in productive enter- 
prises to find the necessary capital. The 
enormous amount of tax-exempt securities 
issued each year represents just so much 
money taken out of trade. Money is the 
life blood of business. If the body loses 
great quantities of blood it becomes weak 
and finally ceases to function. So it is 
with money of the nation. If large quan- 
tities go into tax-exempt securities, which 
toil not, neither do they spin, soon the 
business life of the nation must grow 
weak and cease to function. 

Still pursuing the illustration given 
above let me state, if the $12,500,000 used 
in the illustration should be loaned to some 
business enterprise, what is the result? In 
the first place employment is furnished to 





a large number of people engaged in gain- 
ful occupation; goods needful for the 
human race are provided; families are 
made happy and communities are built up. 
They money flows out and then comes back 
again and the operation is continued 
from year to year. In the course of thirty 
years, the usual period that tax-exempt 
securities run, the money has been spent 
and recovered thirty times and the orig- 
inal investment has, in the turnover, 
represented the expenditure of $375,000,- 
000, leaving out accumulations. But what 
of the money invested in tax-exempt se- 
eurities? It is spent once and only once. 
It may be spent wisely or unwisely but 
being spent once it is gone for years so far 
as the business world is concerned. No 
laborer rears his family because of a job 
it gives him. The original amount was 
taken from the channels of trade and each 
year the interest thereon is likewise taken 
from the channels of trade. The tax- 
exempt security is an octopus which hides 
away in its dark vault and extends its 
long arms into the pockets of the tax- 
payers. 

Withdrawing money from the channels 
of trade is not all the tax-exempt security 
does. It withdraws brains which may be 
a more serious matter. It is given to a 
few men to become captains of a great in- 
dustry. Generally such men are a blessing 
to humanity. They delight in the product 
of their handiwork, they rejoice in seeing 
their business expand and in counting 
their returns in money. It is not for the 
sake of the money that they rejoice, be- 
cause money means little to them except 
as it may be used to build up and expand 
their business, and in that the country is 
developed and mankind benefited. They 
must fight if they would succeed. 

I shall not deal in figures because that 
is always tiresome, but anyone who is 
interested may examine the statistics and 
see how rapidly big taxable incomes have 
declined in the last five years. In 1916 
those making returns showing income 
about $100,000 numbered 8,234, with in- 
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comes aggregating $1,856,187,700, while 
in 1921 those reporting incomes above 
$100,000 numbered 2,352 with incomes 
aggregating $463,003,361. Some say that 
these men with big incomes found a way 
to defeat the payment of the income tax, 
but that is not true. The government 
dangled before them great sheaves of tax- 
exempt securities and invited them to in- 
vest in them and quit business. They saw 
they could not compete with the govern- 
ment, states and municipalities under 
existing conditions, so they accepted the 
invitation. They could not pay 12 per 
cent for their required capital and stay in 
business. They saw the way to make more 
money without working than by working 
and they withdrew from productive en- 
terprises and put their money in tax- 


exempt securities. They then commenced 
a life without work. They scattered to 


the playgrounds of the world or settled 
down in ease and comfort at home. The 
country has lost their brains. 

Extravagance must be prevented in any 
government by those who foot the bills. 
The big taxpayer is ever a watchman 
standing on guard to see that his govern- 
ment does not unwisely spend its reven- 
ues. When he becomes saturated with 
tax-exempt securities, he pays no taxes 
toward the support of his government, 
therefore, he is not interested in the ex- 
penditures of the government. The peo- 
ple, of which he is one, lose his services 
in seeing that the government gets a full 
day’s work for a full day’s pay, and the 
loss is material. 

Taxes should always be just and men 
should be required to pay taxes in accord- 
ance with their ability, and any legislation 
which strikes from the tax rolls large 
numbers of taxpayers, either great or 
small, destroys an army of ‘‘minute men’’ 
who watch over the welfare of the 
country. 

Those who are best able to pay taxes for 
the support of the government, pay little 
or none. They are not to blame; they 
have done what any sensible man would 





do under the same or similar circum- 
stances. Large incomes have been taxed 
too high and no blame should attach to 
the individual who seeks a shelter in a 
storm cellar when the government built 
that cellar and guarantees that it is all 
right. 

But the policy of the government in re- 
quiring that surtaxes shall be unreason- 
ably high and at the same time allowing 
this great mass of securities to go un- 
taxed is indefensible. The burden of taxa- 
tion cannot be placed on the poor because 
they cannot pay it. The present policy 
tends to place the burden on the poor and 
when the government tries to make the 
rich pay more than is reasonable, big in- 
comes disappear. The surtax should be 
greatly reduced so that business may pros- 
per and there may be more big incomes 
to tax, and tax-exempt securities should be 
abolished so there may be no opportunity 
to escape the payment of a just proportion 
of taxes. 

Tax-exempt securities contribute largely 
to the high cost of living. If business can- 
not obtain capital without paying an ex- 
orbitant rate of interest, it must either 
pay the high rate of interest or quit. 

I have shown that tax-exempt securities 
offer such a favorable field for the in- 
vestor that productive enterprises cannot 
borrow money without paying a high rate 
of interest. If the manufacturer has to 
pay more for the use of his money than is 
reasonable, the consumer of his goods 
must carry the burden by having it passed 
on to him. The manufacturer cannot live 
without passing it on. If tax-exempt 
securitie$ have forced up the interest rate 
4 per cent on the $6,000,000,000 needed as 
new money every year, this alone repre- 
sents an increase annually to the ultimate 
consumer of $240,000,000. Freight and 
passenger rates cannot be reduced until 
railroads can get their capital and labor 
at a reasonable cost, and capital can never 
be had at a reasonable cost so long as big 
money is constantly seeking tax-exempt 
securities. 
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I must not take up more time, but the 
question is an important one and I hope 
that I may have said something that will 
cause some of you to investigate it. 

There is no substantial argument in 
favor of tax-exempt securities. So far as 
I recall no one has attempted to defend 
them. [ have not heard any defense and 
I have read no defense based upon any 
truth. It is strange, therefore, that our 
country is flooded with these securities 
every year. 
about it. An alarm should be sounded. 
The government cannot endure half taxed 
and half untaxed. Tax-exempt securities 
constitute a real, not fanciful, danger to 
the government. 

The power to exempt from taxation is 
the power to destroy. Let. something be 
done to remedy conditions which are eco- 
nomically unsound. 








CONSTITUTIONAL LAW—BUILDING 
ORDINANCE 


CITY OF SHENANDOAH v. REPLOGLE 
199 N. W. 418 


(Supreme Court of Iowa. June 24, 1924.) 


An ordinance, prohibiting rebuilding within 
certain limits, of a frame building, unless cer- 
tain materials used, held not invalid as taking 
private property for public use without com- 
pensation. 


PRESTON, J. The building in question was 
a frame all-wood structure 60x16 feet and 12 
feet high, belonging to the defendants, or some 
of them. It had been used for storage purposes. 
The fire occurred December 30 or 31, 1921. Ten 
or twelve days thereafter the state fire marshal 
served upon the owners a notice under Code, 
§ 2468j, 1913 Supp., requiring them to remove 
the warehouse from the premises forthwith 
and to comply with the order and law of the 
state and the ordinances of the city of Shenan- 
doah. The ordinance was passed a few days 
thereafter. Defendants began to rebuild, or, 
as appellants contend, to repair the building 
without securing a permit as required by the 
ordinance. The fire marshal was not proceed- 
ing to remove the building or carry out the 
order, nor is the action brought by defendants 
to enjoin him from so doing. The action is by 
the city to enjoin the defendants from violat- 


Something should be done. 





ing the ordinance and was brought after the 
notice by the fire marshal. 

The fire marshal statute provides, in sub- 
stance, that he, or others named, shall, when- 
ever they shall find a building, which by 
want of proper repair, age, dilapidated condi- 
tion, or for any causes is especially liable to 
fire, and is so situated as to endanger other 
buildings or property, etc., order the same to 
be removed or remedied forthwith; provides if 
the owner or occupant shall deem himself ag- 
gravated by such order he may within 48 hours 
appeal to the state fire marshal and the cause 
of complaint investigated, and, unless rejected, 
the order shall remain in force; provides for a 
fine for failure to comply with the order from 
which a right of appeal shall be granted; noth- 
ing therein shall be construed to affect or limit 
local ordinances or regulations, but the juris- 
diction of the fire marshal shall be concurrent 
with that of the municipal authorities. Since 
the fire marshal was not proceeding to enforce 
his order, we think it unnecessary to discuss 
appellant’s objections to this statute. We may 
remark, in passing, that the position of ap- 
pellee is that after the service of notice the 
defendants had two rightful courses open, first, 
to comply with the order or appeal to the state 
fire marshal, neither of which was done, and 
that, in any event, defendants were doing a 
wrongful act and violating the ordinance, and 
may be enjoined. 

(1) 1. The ordinance provides in part that: 

“The erection of all buildings or structures 
of every kind and additions thereto or sub- 
stantial alterations thereof, involving partial 
rebuilding, are prohibited within such limits, 
unless the outer walls of the same are con- 
structed only of brick, stone, tile, concrete, 
cement or mortar, and the roof constructed of 
fireproof material.” 

It also provides that any building erected 
or partially erected or constructed in violation 
of the ordinance is declared a nuisance, and 
may be abated under the direction of the city 
marshal, or that an action by injunction may 
be begun in the name of the city to prevent 
the contemplated illegal act or acts, provided, 
before any action is had in the way of abate- 
ment a notice of not less than 24 hours shall 
be given the owner, agent, etc., of the proposed 
action and require him to desist from further 
violation of the ordinance. 

Appellee contends that defendants were pro- 
ceeding to make additions or substantial altera- 
tions in the building involving partial re- 
building contrary to the ordinance, while ap- 
pellants say that they were proceeding to repair 
the building, and that this does not come 
within the ordinance; that the building is 
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standing pretty much as it was before the fire. 
This is a question of fact. The defendants pro- 
duced no witnesses. Referring as briefly as 
may be to the evidence, it appears that as a 
result of the fire about threefourths of the 
roof was entirely gone. The part of the roof 
not destroyed was damaged some all over; 
the tops of the partitions were burned “quite 
a bit,” as the witnesses put it; the top 3 or 4 
feet were damaged; the inside of the walls 
were burned quite a bit along the roof; holes 
were burned through the lining and the siding, 
showing on the outside, and extending down- 
ward nearly to the ground in one place; holes 
were cut in the siding by the fireman; it 
would take 210 feet of new siding to repair 
the outer walls; the entire building, foundation 
and all, would cost about $800 to build; the 
inside wall, or sheeting, at one end is burned 
entirely up at the top; south gable was burned 
out as far as the plate; the walls of the two 
south rooms were burned “quite bad”; the 
walls of the north room were burned some, but 
were in a good substantial condition; reroofing 
would cost $238, but does not include repairing 
the inside walls or the sheeting. The sur- 
roundings are described, and a fireman testifies 
that the building is dangerous to surrounding 
buildings and property because adjacent to 
wooden buildings, high tension wires, and so 
on. Photographs of the condition of the build- 
ing appear in the record. 


Without further discussion it seems quite 
clear that the building was in a dilapidated 
condition, or more properly speaking perhaps, 
practically a wreck, incapable of use as a 
building without being partially rebuilt. 


(2) 2. It is further contended by appellants 
that, if the ordinance be construed to cover 
the rebuilding operations, it is unconstitu- 
tional under the state and federal Constitu- 
tions, in that it deprives defendants of their 
property without due process of law, and takes 
the property for public use without compensa- 
tion. They concede that under our statutes the 
city can fix certain fire limits, and prescribe 
the kind of buildings which may be erected 
therein; and that the city may prevent the 
erection of buildings prohibited by such ordi- 
nances, and may tear down buildings which 
have been erected contrary to the ordinance. 
But it is said that this doctrine and the statute 
would not apply to the repairing of the build- 
ing which was already in existence. Appel- 
lants say two propositions are advanced by the 
answer: First, that the statute amounts to 
the taking of property for a public purpose 
without compensation; second, it is contended 
that it amounts to the taking of property with- 
out due process of law. On the proposition as 
to what is a taking of private property for a 





public purpose requiring compensation they 
cite Portsmouth Hotel Co. v. U. S., 260 U. S. 327, 
43 Sup. Ct. 135, 67 L. Ed. 287; U. S. v. Welch, 
217 U. S. 333, 30 Sup. Ct. 527, 54 L. Ed. 787, 28 


L. R A. (N. S.) 385, 19 Ann. Cas. 680; Pum- - 


pelly v. Canal Co., 13 Wall. 166, 20 L. Ed. 557, 
and like cases. In the first case the government 
installed a coast defense battery, not simply 
as a means of defense in war, but for target 
practice, over a strip of ground depriving the 
owner of its use. Another case is where a 
private way across lands of another was cut 
off. They also cite First National Bank v. 
Sarlls, 129 Ind. 201, 28 N. E. 434, 13 L. R. A. 
481, 28 Am. St. Rep. 185, holding that an ordi- 
nance which arbitrarily attempts to take from 
the owner of property all power to make re- 
pairs necessary for its preservation is invalid, 
and that before the destruction or removal of 
a building it must appear that it has become 
a nuisance. 

On the other hand, it is contended by appel- 
lee that an ordinance of this character is the 
exercise of the police power, and is not a 
declaration of forfeiture; that, though the re 
moval of the building or its demolition may 
cause loss to the owner, there is no forfeiture 
of it to the public or to any one else. On these 
propositions: appellee cites Baumgardner v. 
Hasty, 100 Ind. 575, 50 Am. Rep. 830, which 
cites Field v. Des Moines, 39 Iowa, 575, 28 Am. 
Rep. 46; State v. Lawing, 51 L. R. A. (N. S.) 
62, note; Davison v. Walla Walla, 52 Wash. 
453, 100 Pac. 981, 21 L. R. A. (N. S.) 454, 132 
Am. St. Rep. 983; Eichenlaub v. St. Joseph, 
113 Mo. 395; 21 S. W. 8, 18 L. R. A. 590; Me- 
Kibbin v. Ft. Smith, 35 Ark. 352; Klingler v. 
Bickel, 117 Pa. 320, 11 Atl. 555; Hine v. New 
Haven, 40 Conn. 478; State v. Johnson, 114 
N. C. 846, 19 S. E. 599; Lemmon v. Guthrie 
Center, 113 Iowa, 36, 84 N. W. 986, 86 Am. St. 
Rep. 361. The Lawing Case, supra, at page 68, 
after stating the rule that an act should not 
be held unconstitutional, unless it is clearly 
so beyond a reasonable doubt, and other ques 
tions as to police power, holds that— 


“The action of the Legislature authorizing 
the enactment of this ordinance, and of the 
board of aldermen in passing it, is not a taking 
of private property for public uses; but it is 
the restriction of the defendant in the un- 
limited use of his property by virtue of the 
police power, * * * for the purpose of pro- 
tecting the community from the dangers to 
which the public would be exposed by the con- 
tinuance of a wooden building in that locality, 
by the requirement that, when it becomes un- 
usable by decay, it shall be replaced by a safer 
construction than wood.” 

We think the same rule applies where, as 
here, there had been a partial destruction by 
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fire rather than by decay. In the same case the 
court said, at page 67: 

“It is urged that the placing of a metal roof 
upon this wooden ell makes it not more dan- 
gerous but less so. But this loses sight of the 
object of the ordinance which is not only to 
prohibit the building of wooden buildings with- 
in the prescribed limits, but, while not requir- 
ing the pulling down of the wooden buildings 
now within the limits, prohibits their repair 
in order to prevent their indefinite continuance 
therein, as would be the case if they can be 
repaired from time to time. As was said in 
State v. Johnson, supra, this does not prohibit 
slight repairs, such as putting in broken win- 
dows or hanging a shutter, or fixing up the 
steps. But it does prohibit such repair, as in 
this case, of putting on a new roof, which 
makes the building habitable and thereby in- 
sures its continuance. This is contrary to the 
spirit and the letter of the ordinance, and de- 
feats its purpose, which is to permit only brick, 
concrete or stone buildings to be erected, and 
contemplates the discontinuance of wooden 
buildings as fast as they become by decay unfit 
for further use or habitation. The substantial 
repair of such buildings is therefore forbidden.” 


In the Iowa case, Lemmon v. Guthrie Cen- 
ter, supra, the property owners sought an in- 
junction against the city. The trial court or- 
dered that a temporary injunction should is- 
sue, “unless plaintiff on or before (a certain 
date) should comply with the ordinance of the 
town * * * by properly inclosing the building 
in controversy in a suitable and substantial 
brick veneer.” The order was affirmed. It 
was held that the plaintiff had a reasonable 
time within which to put his building in the 
condition exacted by this ordinance. We said: 

“It does not follow that removals may not 
be prohibited by an ordinance of the town or 
city under a statute like ours, as a regulation 
against the danger by fire.” 

The cases cited by appellants are not con- 
trary to this doctrine in a case of this char- 
acter. 

(3) 3. It is thought by appellants that they 
are deprived of their rights under the due 
process clauses, because there is no provision 
for notice and a hearing. The fireman statute 
and the ordinance provide for appeals, and the 
ordinance provides for notice before abatement 
by the city marshal. We have seen that neither 
the city marshal nor the fire marshal are at- 
tempting abatement. We held in the Lemmon 
Case that injunction would lie, and that a 
building erected in violation of an ordinance 
fixing fire limits may be torn down or removed 
without any judicial proceedings. In this equit- 
able action defendants were given a hearing 
after notice, and every question is presented 





which could have been raised by appeal or 
otherwise, before the abatement by the sheriff, 
under the decree of court. 

4. After the appeal to this court a restrain- 
ing order was issued permitting appellants to 
place a temporary covering on the roof of the 
building to preserve it from the weather and 
waste temporarily pending the appeal, but 
without any right to use the building for stor- 
age purposes. Having held that the decree 
was proper, the restraining order is now 
vacated, that the decree may stand in all re- 
spects in full force. 

We are of opinion that the decree of the 
trial court was right. It is therefore affirmed, 
and the restraining order vacated. 


NOTE—Validity of Ordinance Prohibiting 
Rebuilding of Frame Building.—While there is 
a great difference between an ordinance pro- 
hibiting the rebuilding of a frame building 
within the fire limits of a city and an ordi- 
nance prohibiting the repair of such a build- 
ing, and it is thought that ordinances of the 
former kind will generally be upheld, still the 
cases are not in harmony as to the validity of 
ordinances prohibiting the repair of such 
buildings. The case of Crossman v. Galveston, 
Texas, 247 S. W. 810, 26 A. L. R. 1210, holds 
that denying the right to repair a wooden 
building existing when its location was incor- 
porated within the fire limits of a city consti- 
tutes an unconstitutional taking of property 
without due process of law. 

On the other hand the case of North Caro- 
lina v. Lawing, 164 N. C. 492, 80 S. E. 69, 51 L. 
R. A. (N. S.) 62, holds that there is no un- 
constitutional taking of property by forbidding 
the repair of frame buildings within the fire 
limits of a municipal corporation, so as to 
make and keep them habitable. 

Between the apparent extremes of these two 
cases the question is largely one of degree; 
that is, the extent of repairs made in any given 
instance. In the North Carolina case the court 
stated that the ordinance does not prohibit 
usual repairs, such as putting in broken win- 
dows, or hanging a shutter or fixing up the 
steps, but that it does prohibit such repairs as 
was contemplated in that case of putting on a 
new roof, which makes the building habitable 
and thereby insures its continuance. It was 
desired to. put a metal roof on a portion of the 
building, and it was argued that this would 
reduce the fire hazard. Commenting on this 
question, however, the court said: “This' is 
contrary to the spirit and the letter of the or- 
dinance, and defeats its purpose, which is to 
permit only brick, concrete or stone buildings 
to be erected, and contemplates the discontinu- 
ance of wooden buildings as fast as they be- 
come by decay unfit-for further use or habita- 
tion. The substantial repair of such buildings 
is therefore forbidden. 

Substantially a new building cannot be 
erected under the pretense of a repair, al- 
though the repair itself is not prohibited, but, 
only the location, erection or construction of 


‘such a building. Caskey v. Edwards, 128 Mo. 
: App. 237, 107 S. W. 37. 


Quite extensive notes will be found in the A. 
L. R. and L. R. A. volumes cited above cover- 
ing this question. 
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Held, that delivery of the certificates was by wa 
DIGEST. of security, that lessor took only a qualified title 
with a contingent interest remaini in bankrupts 
Digest of important Opinions of the State Courts —In re Stamm, U. 8. D. C., 296 Fed. 309. 
of Last Resort and of the Federal Courts 7.—Tenant in Common.—A farm conveyed to 
nm be a pg = and — Se by o- cnn me one 
whic or a number of years ey occupied an 
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rocured by sendi: 25 cents to us | held not partnership property, but owned by them 
or to . est Pub. Co., St. ul, Minn. as tenants in common, and bankrupt, who in the 
qusunannnnds meantime had married and continued to —_ 
Alabama 43 | on the farm, held entitled to his homestead 
Arkansas 25, 47 | emption therein, under Gen. St. Minn. 1913, $6961, 
Connecticut 44 qCitizens’, Loan, ‘oo Co. v. Eberhart, U. 8S. 
Georgia 4 ed 
Indiana 51 8 Banks and Banking—Draft.—Bank held en- 
Kentucky 15, 30, 48 | titled to refuse to pay a draft issued against an 
Louisiana 14, 16, 45 | irrevocable letter of credit govestas shipments of 
Maryland 31, 41, 54 | news print paper, “test 11-12, 32 Ibs.,” in absence 
Minnesota 5, 42, 60 | of reasonable proof that pager tendered met re- 
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Montana 9, 34 | Bank, N. Y., 205 N. Y. S. 199. 
New Jersey ll, 27, 38 9.—Receiver.—Court was without jurisdiction 
New Yor k...........ccc0000 8, 12, 13, 21, 26, 35, 46, 53, 57, 59 to authorize a receiver to maintain actions on be- 
North Carolina 28 
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U. s. % Cc 52, 61 sufficient of itself to establish bad faith, or to re- 
Washington "10 | Quire submission to jury of question of bad_faith. 
Wisconsin 20, 62 as te — Bank of Ritzville v. Egbers, Wash., 
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1. Automobiles—Drivers.—Where a minor son 
negligently drives his father’s automobile, causing 
njury to third person, the presumption is that he 
was acting as the agent or servant of the father, 
but, where this reciprocal relation is clearly dis- 
proved by uncontroverted testimony, then the pre- 
sumption no longer exists. In such case it is 
prejudicial error to refuse to direct a verdict in 
favor of the father—McCullough v. Harshman, 
Okla., 226 Pac. 55 

2. Bankruptcy—Contracts.—One who files a vol- 
untary petition in bankruptcy does not by listing 
the claim of a creditor thereby rescind a contract 
made with another for the _ of such creditor 
Nor does such creditor, proving his claim 
against the bankrupt, A, is right to enforce a 
contract to pay such claim made by the bankrupt 
with another for the creditor’s benefit—State Bank 
of New Salem v. Schultze, N. D., 199 N. W. 138. 


3.——Jurisdiction.—That New York corporation 
had offices in southern district of Georgia only, 
where it kept all its books, records and corporate 
seal, and from which it conducted all its business, 
and all its property was located in that district, 
warranted finding its ‘principal place of ae a 
was in such district, within Bankruptcy Act, § 2 
(Comp. St. § 9586), notwithstanding charter Pn 
vision that its principal office was in New 
City, and that its executive committee dealt with 
internal corporate affairs in‘ New York City.— 
Lawrence v. Fa. big od & Pulp Corporation, 
UG. & Cc. C, 298 Fed. 246. 

Heath hare Goods. —Where seller was in- 
duced to sell goods a few weeks before buyer’s 
bankruptcy, at a time when buyer was insolvent, 
and where buyer did not intend to pay, and con- 
cealed his eaeseeney by affirmative misrepresenta- 
tions, ea seller a right to rescind, under Civ. 
Code G &.. ao ii 4111 ont 4307, the seller could 

ds against buyer's trustee.—In re 
sai tres Co, Ga., 298 Fed. 

ean. —The doctrine that a fair ex- 

e of securities is not preferential, claimed by 

@ defendant to apply because the defendant had 
y inchoate mechan os lien on ety ney! not that 
of the bankrupt, ha materials sol the bank- 
rupt, and which he used in comnraaiion work in 
which he was e ed, = without application un- 
der the facts of the —Marin x A. Y. Me- 
Donald Mfg. Co, Minn., 99 N. W. 1 

5 —Under terms b es bank- 

rupts, as lessees, as part consideration for the 
lease delivered to lessor certain certificates on 
which installments were to become due, and agreed 


2 = such installments, “so that lessor 
all times have title thereto,” but 


with a proviso that, should "and Bey, erform all 
the conditions of e lease e yemtas 
thereunder the certificates sho’ be return 





11. Brokers—Authority.—Under Comp. St. Supp. 
1911-1915, p. 747, declaring that realty broker’s 
authority for selling shall be in writing and the 
rate of commission stated, a broker, whose con- 
tract merely allowed commission at “the legal rate 
of commission,’’ cannot recover.—Hueth v. Steven- 
son, N. J., 124 Atl. 773. 

12.——License.—Real Property Law, § 440-a, pro- 
viding for licensing of real estate brokers and 
salesmen, held constitutional; such business being 
proper subject for legislative regulation.—Groet- 
zinger v. Forest Hills Terrace Corp., N. Y., 205 
x. zy. & a 

13. Carriers—Passengers.—Evidence that, before 
passenger entering a car reached a place of safety, 
door began to ciose, and in attempting to push 
door back to reach a point of safety a_ thumb 
caught in door pocket and was injured, held to 
constitute jury case.—Gubernick v. Interborough 
Rapid Transit Co., N. Y., 205 N. Y. S. 31. 

14. Clerks of Courts—Authority to Compromise. 
—Act 43 of 1882, authorizing ~clerks of district 
courts to order family meetings and to homologate 
their proceedings when not opposed, held not in 
violation of Const. 1879, arts. 92 or 122, nor Const. 
1898, art. 123.—Code v. Richmond, La. 100 So. 419. 

15. Commerce—Signalmen.—Where cargo on 
train was being transferred from Tennessee through 
Kentucky to Ohio both the engineer and tower 
man, operating a semaphore when the train 
passed, were engaged os interstate commerce.—Cin- 
cinnati, N. O. & T. P. Ry. Co. v. McWhorter, Ky., 
262 S. ‘W. 253. 

16 Conspiracy—Insurance.—Where plaintiff in- 
surance agent attempted to procure persons al- 
ready insured to cancel their policies and take 
out new policies through him, insurance com- 
panies which were members of a life underwriters’ 
association had a right to refuse to have business 
dealings with plaintiff, and were not liable in con- 
spiracy for so doing, when acting in furtherance 
of a common interest for their own protection and 
in defense of an at of a common adversary.— 
McGee v. Collins, La., 100 So. 430. 

17. Constitutional Law—Suspended Sentence.— 
Acts 37th = 1st Called Sess. (1921), c. 61 (Ver- 
non’s Ann. Pen. Code Supp. 1922, art. 588% et 
seq.), in denyin: ng benefit of suspended sentence to 
persons over 25 years old convicted of Meer or 
the liquor law, is a unconstitutional.—Rosenth: 
v. State, Tex., 262 S. 

18. pn Thane Serle contract for con- 
struction of grain elevator, requiring elevator com- 
pany to pay material and labor bills as same be- 


come due to extent of 90 per cent of total cost, 
held one upon which materialman could sue in own 
mls —“Weter aie’ C 

©.—Weber ne Co. v. 
W. 457. 


party for ig benefit it was 
Lehrach, Mo., 262 S. 
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19. Corporations—Back Salary.—Back salary or 
bonus could not be voted to a director of a cor- 
poration and an officer of it, where the vote of 
that officer was necessary to the adoption of the 
proposition; and. where that was attempted to be 
done, the officer could not enforce the agreement 
against the corporation.—A Anderson Co. Vv. 
Kinsolving, Tex , 262 S. W. 150. 


20.—Capital Stock.—Under Delaware General 
Corporation Law, art. 1, § 19, a corporation may 
use only its surplus for purchase of shares of its 
own capital stock.—Turner v. Turner Mfg. Co., 
Wis., 199 N. W. 


21.——Right to Vote.—Under General Corpora- 
tion Law, §§ 23, 26, right to vote stock is essen- 
tial attribute of ownership, and bequest of stock 
in trust, giving trustee pow to hold stock with- 
out any legal ownership or beneficial interest 
sem. is invalid, as legislative enactment cannot 
be avoided by ex parte or irrevocable will.—William 
Randall & Sons v. Lucke, N. Y., 205 N. Y. S. 121. 


22.——Stock Purchase.—Buyer of stock in oil 
company could not recover purchase price on the 
ground that he was induced to buy the stock by 
the statements of a spiritualistic medium, in ab- 
sence of fraud or deception on part of se.ler.— 
Burchill v. Hermsmeyer, Tex., 262 S. W. 511. 


23. Covenants—Restrictions—Where lots were 
sold with restriction against use for truck patches 
prior to erection of dwelling, truck patch on plain- 
tiffs’ lots all in one plot after erecting a dwel:ing 
did not violate restriction, since deeds did not 
limit number of lots that could be combined in 
one home site and did not provide that each of 
plaintiffs’ seven lots should be built on before 
truck patch could be used.—Lavan v. Menaker, 
Pa., 124 Atl. 743 

24. + Electricity—Invitee——One electrocuted in 
neighbors garage, while he was there on her ex- 
press’ invitation for the purpose of assisting her 
in an emergency cause by an injury to her 
brother, found unconscious, held an invitee, en- 
titled to protection against electric light com- 
panys neg.igence.—Solomon vy. Moberly Light & 
Power Co., Mo., 262 S. . 367. 


25. Frauds, Statute Ni a ORT verbal 
contract to sell timber was taken out of the 
statute by purchaser’s entry into possession of 
the land and timber, proceeding to cut and re- 
move the timber, and paying for it as cut.— 
Wilkinson v. James Ark., 262 S. 319. 


26. Seller’s Agreement.—Seller’s oral agree- 
ment not to engage in a competing business within 
a radius of five blocks within two years, held 
within the statute.—Shapiro v. Balaban, N. Y., 
205 N. Y. S. 208. 

27. Highways—Emergency Acts.—Where_ the 
driver of an automobile upon a public highway, 
without any fault on his part, is placed in a posi- 
tion of imminent peril by another vehicle, the law 
will not hold him guilty of such negligence as to 
defeat his recovery if he does not select the very 
wisest course, and an honest mistake of judg- 
ment in such a sudden emergency will not of 
itse:f constitute contributory negligence, although 
another course might have been better and safer. 
All that is required from a person in such an 
emergency is to act with ordinary care in the cir- 
cumstances, it being for the jury to determine 
whether such an emergency existed and whether 
he acted with due care.—Barry v Borden Farm 
Products Co., N. J., 125 Atl. 37. 


28. Homestead.—Vendor’s Lien.—Where_ pur- 
chase-money mortgage is issued at time of con- 
veyance, no lien of any character held against pur- 
chaser, dower or homestead right can attach to 
the title superior to the right of the holder of 
the purchase-money ea —Virginia-Carolina 
Chemical Co. v. Walston, N. C., 123 S. E. 196. 


29. inewrance—Acciéent.—If insured slipped and 
fell, inflicting fatal injuries, his death would have 
been occasioned by ‘accidental means;” but if, 
because of a fainting spell or bodily infirmity, he 
fell, though the injury may have been the sole 
cause of his death, it would not necessarily be 
occasioned by accidental means, for, if such in- 
jury would naturally follow from a fall so occa- 
sioned, death would not be accidental, 4,4. -y 

'ex., 





policy. ‘Aetna Life Ins. Co. v. Robi nson, 
262 S. W. 118. 

30.—Applications.—Insured cannot excuse mis- 
representation of facts in gee for fire peter 
by Eevee Set he ance © we without 


it. 
Ky., 262 8. W. 296. — 





31.—Automobiie.—Requirement of a policy, in- 
suring a car against theft of waoeuaiehonel owner- 
ship by insured, and a breach of warranty as to 
cost of car were waived by insurer’s conduct, after 
knowledge of breach, in retaining premium and 
car itself, which it had paeupenee. —Automobile Ins. 
Exch, v. Wilson, Md., 124 . 876. 

32.——Building.—A joey lean-to, 
dancing pavilion, of a permanent character, at- 
tached as securely as possible to an insured build- 
ing, constituted a part of the building, and was 
covered by the insurance policy on = building.— 
sgrenness v. Firemen’s Ins. Co., S. D., 199 N. W. 


well-built, 


33.——Estate.—Construing section 8719, C. L. 
1913, which provides as to the avails of a life in- 
surance policy payable to the personal representa- 
tives of the deceased, his heirs, or the heirs at law 
of the decedent, and sections 5741-5743 and 5760, 
C. L. 1918, it is held that the father is not an 
“heir” within the meaning of section 8719, supra, 
when the intestate, who carried an _ insurance 
policy in the sum of $2,000, payable to his estate, 
left a surviving widow, but no lineal descendants, 
and the gross value of the estate did not exceed 
ioe gone ot $4,500.—Maixner v. Zumpf, N. D. 199 


34..—-Insurable Interest.—Where insured had 
insurable interest in building when policy issued 
and insurer did not require written application 
nor make inquiries concerning insured’s title to 
lots, it cannot escape liability, because insured was 
not at that time sole owner in fee simple as re- 
quired by policy.—Johnson v. Rocky Mountain Fire 
Ins. Co., Mont., 226 Pac. 515. 


35.——Outside Employment.—Persons who went 
to defendant's factory and received materials, 
which they took home and made into artificial 
flowers and feathers, which they delivered back to 
factory at an agreed price, held though they were 
not exclusively engaged in defendant’s work, ‘‘em- 
Pployees,” within Workmen’s Compensation Law, 
whose remuneration must be included in comput- 
ing premiums payable under the policy issued by 
plaintiff,—Allied Mutuals Liability Ins. Co. v. De 
Jong, N. Y., 205 N. Y. S., 165. 

36.—Ownership.—Under clause that, unless 
otherwise provided, policy shall be void if interest 
of insured is other than unconditional and sole 
ownership, it is not ‘otherwise provided” because 
insured are designated as trustees for certain 
named beneficiaries, but the effect is the same as 
though policy was directly in favor of the bene- 
ficiaries, and the clause is effective unless they, 
or the trustees for them, are unconditional and 
sole owners of the property insured.—St. Paul 
Fire & Marine Ins. Co. v. Scheuer, U. S. C. C. A,, 
298 Fed. 257. 

37.——Shipping.—That it was custom of certain 
navigation company carrying films to accept them 
only for stowage on deck or in officers’ quarters 
did not bind underwriters to accommodate terms 
of insurance certificate to such individual practice, 
so as to warrant recovery under certificate re- 
— stowage under deck.—Transatlantic Ship- 
ping Co. S a Paul Fire & M. Ins. Co., U. S. D. C., 
298 Fed. 

Kapaa? oe —Sale of automobile by conditional 


purchaser before title passed to him and subse- 
quent surrender of it to seller, held not to be 
“theft’’ within insurance policy; ‘‘theft’’ involving 


idea of knowingly unlawful acquisition of property, 
that is, fetonious taking of it from one who has 
both actual and apparent right of possession.— 
Stewart v. Home Fire & Marine Ins. Co., N. J., 
124 Atl. 773. 

39. Intoxicating Liquors—Responsibility of Offi- 
cer.—Under rule that public officer is not respon- 
sible for negligence of persons employed by or 
under him in discharge of his official duty, federal 
prohibition director is not liable for negligence or 
unauthorized acts of his deputy in course of law- 
ful we heed v. Qvale, U. S. C. C. A, 
298 Fed. 301 

40. Joint ‘Stock Gompanies and Business Trusts 
—Contracts.—Association organized under declara- 
tion of trust, or joint stock company, may enter 
into contract exempting members from _ perso’ 
— thereon.—George v. Hall, Tex., 262 S. W. 


art. 56 


41. Licenses—Commissioners.—Code, 
providing 


134, as amended by Laws 1920, c. pe 
that commissioner of motor vehicles 

authority in “disputed’”’ cases to determine ontent 
of pa EBay. definitions contained in act, was 
not - intended to apply case of whether hirer of 
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temporary use of motor vehicle was owner within 
act, since ‘“‘disputed’’ was intended to mean noth- 
ing more than ‘‘doubtful.’’—Baughman v. Milstone 
Md., 125 Atl. 69 

42 ——-Dance.—A town by-law regulating public 
dances and dance hails is not invalid because it 
imposes a license fee of for each dance.— 
State v. Hoffman, Minn., 199 N. W. 175 


43.— Right to Sue.—Suit on bond filed under 
Acts 1919, p. 946, to protect investors purchasing 
stock and securities, need not be brought in name 
of state, but may be brought by injured purchaser 
gg ly et RR 3 thereof and Acts 

. me 7 .—Nationa urety Co. v. Morgan, 
Ala., 100 So. 462. ” 


44, Master and Servant—Permission.—Where a 
chauffeur permissively driving his employer's car 
on his own business had implied orders to there- 
after return it to the garage, in doing so he was 
attending to his master’s business, so as to render 
the master liable for injuries to a third person.— 
Mastrelli v. Herz, Conn., 124 Atl. 835. 


45.——Son Driving.—Where defendant’s son and 
an employee were instructed to put defendant’s 
truck in barn but instead they drove it on street 
and injured plaintiff, held that negligence of em- 
ployee actually driving was negligence of son for 
whose act parent was liable, notwithstanding driv- 
ing of truck was not connected with employee's 
Spree. —aerett v. Rosenblath, La., 100 So. 


46. Municipal Corporations—Building.—City zon- 
ing ordinance, prohibiting erection of dwelling or 
tenement house for more than 10 families on one 
acre of land, held invalid, as beyond power dele- 





gated under General City Law, § 20, subd. 24.— 
Barker v. Switzer, N. Y., 205 N. Y. S. 108. 
47. Filling Stations.—A city council has no 


power, under statute, to permit permanent opera- 
tion and maintenance of a filling station in the 
street, and such a license, if granted, would con- 
fer no vested or irrevocable rights upon grantees 
to operate such filling station.—Sander v. City of 
Blytheville, Ark. 262 S. W. 23. 


48. Streets.—It was duty of city and electric 
railway, when street was obstructed during re- 
pairs to pavement and track, to give such warning 
and notice by barriers and lights and other means 
as were reasonab'y sufficient to warn travelers, 
and both are liable if obstruction was proximate 
cause of injury —City of Ashland v. Williams, Ky., 
262 S. W. 273. 





49. Negligence—Stairway.—Contributory negli- 
gence of shopper falling down stairway located 
between two showcases, under the belief that aisle 
and not stairway existed, he!d for jury.—Wiggins 
v. Pay’s Art Store, S. D., 199 N. W. 122. 


50. Nuisance—Filling Station.—Generally speak- 
ing, a person has the right to use his property for 
any lawful purpose, and a right of action does not 
arise in favor of another from such use, even 
though such use may be annoying or cause in- 
convenience; but the right to use private property 
is subject to some limitations, and the precise limits 
of one’s liberty to do as he pleases with his prop- 
erty is difficult to define; but he cannot so use 
his property as to cause a physical invasion of the 
property of another person, and the erection of a 
filing station and driveway thereto in such man- 
ner as to invite motor vehicles to enter the fill’ng 
station over a private way of the owner of the 
filling station, so as to constantly cause automo- 
bile headlights to shine upon and into another’s 
residence 
right to maintain.—National Refining Co. v. Batte, 
Miss., 100 So. 388 


51. Railroads—Watchmen.—Mere ringing of lo- 
comotive bell before moving, and continuing there- 
after while backing cars in a switch yard, did not 
satisfy an ordinance commanding that a watchman 
be placed on end car to give special warning, nor 
necessarily negative jury finding that the cars 
were negligently pushed back suddenly and vio- 
lently, without any signal or warning.’’—Harmon 
v. Speer, Ind., 144 N. E. 241. 


52. Receivers—Oil Companies.—In action involv- 
ing title to oil and s well area, which in fact 
was owned by the United States, receiver appointed 
pending determination of question of title ordered 
to reimburse operator of remunerative well the 
actual cost of work out of the proceeds from such 
well could not be required, where same operator 
had drilled another well which proved unremuner- 
ative, to reimburse him cost of unremunera- 
tive well out of proceeds of remunerative well.— 





is not such a use as the owner has a ~ 


' defin 





State of Oklahoma v. State of Texas, U. S. S. C., 
44 Sup. Ct. 604. 

53. Sales—Deliveries.—Under contract requiring 
deliveries ‘‘about April-May,’”’ and providing that 
“shipments within 20 days of date named for de- 
livery shall be deemed good deliveries,”” held that 
time for delivery did not extend until June 20, 
1920.—Sidney Blumenthal & Co. v. S. M. Gallert & 
Co., N. Y., 205 N. Y. S. 197. 


54.——Description.—Where order placed by buy- 
ers required immediate delivery of all of the 
goods which it described, sellers were obligated to 
assume that duty only as a whole and cou:d not 
qua.ify it as to part of goods by imposing a new 
condition to which buyers had not agreed.—Finkel- 
stein v. Morganstern, Md., 124 Atl. 872. 


55.—Picture Show.—When a sale of a moving 
picture show business is made and the conveyance 
specifies ‘“‘the equipment, the piano, and everything 
pertaining to the picture show and the good will,” 
this language will not effect the conveyance of a 
building owned by the grantor, in which the busi- 
ness is being conducted, in the absence of a clear 
intention that it shall so operate.—Rosen v. Mar- 
tin,.Okla., 226 Pac. 577. 

56. Subrogation—Conditions.—Right of subroga- 
tion does not exist until whole debt involved has 
been paid.—Ward v. Concordia Fire Ins. Co., Mo., 
262 S. W. 450. 

57. Taxation — Non-Resident.—A non-resident 
decedent’s jewelry and personal effects, kept with- 
in the state, are ‘“‘goods, wares, and merchandise,” 
and hence are subject to a transfer tax, under 
Tax Law, § 220, subd. 2.—In re Gould’s Estate, 
N. Y., 205 N. Y. S. 158. 

58.——Property.—A bond is evidence of an obli- 
gation and a certificate of stock is evidence of 
ownership of property; but, if the owner of bonds 
and stocks is not a resident of Ohio, and if the 
obligation of such bond is not enforceable in Ohio 
and if such certificate represents ownership of 
shares of stock in corporations, not resident of 
Chio, such bonds and stocks are not “property” 
in Ohio within the meaning of that term as em- 
ployed in the inheritance tax laws of Ohio.—Cas- 
sidy v. Ellerhorst, Ohio, 144 N. E. 252. 

59. Trusts—Void Lease.—Where trustee leased 
premises for five years to commence on May l, 
1918, and while lease had more than three years 
to run, executed a lease for five additional years, 
to commence May 1, 1923, and trust was ter- 
minated by life tenant’s death before last-men- 
tioned date. held that, under terms of trust and 
Real Property Law. §§ 105, 106, second lease was 
abso!ute!y void, and remaindermen are entitled to 
whole fee.—39 Cortlandt Street Corporation v. 
Lambert, N. Y., 205 N. Y. S. 161. 

60. Warehousemen—Tit!e.—The statute of North 
Dakota relating to the storage of grain, as_con- 
strued in Kastner vy. Andrews (N. D.), 194 N. W. 
324, creates the relation of bailor and bailee be- 
tween the owner of the grain and the warehouse- 
man with whom it is stored. The warehouseman 
cannot give good title after the quantity of grain 
in the warehouse is less than the aggregate re- 
quired to satisfy outstanding storage receipts.— 
Nieter v. McCau!l-Dinsmore Co., Minn., 199 N. 
W. 85. 


61. Waters and Water Courses—Real Property. 
—Irrigation company, reclaiming lands under 
Carey Act, § 4 (Comp. St. § 4685), having oversold 
available water supply exclusive of shares pur- 
chased at foreclosure sale cannot be permitted to 
sell additional shares, whether still unissued, or 
issued and sold, but reacquired, and whether ac- 
quired before suit and lis pendens or afterwards 
though water rights represented by shares were 
appurtenant to the lands for the_ irrigation of 
which they had been acquired, under Comp. St. 
Idaho 1919, § 3018, since under the Carey Act and 
the laws of Idaho the water rights were not in- 
separably appurtenant to the lands, but con- 
stituted distinct and inseparable water rights.— 
> gee Irr. Co. v. Gooding, U. S. S. C., 44 Sup. Ct. 
18. 


62. Workmen’s Compensation—Course of Em- 
ployment.—Where pleasure resort proprietor, pro- 
viding fireworks on Fourth of July to attract 
patronage, employed one to set off the fireworks 
with authority to get necessary assistance, who 
employed deceased as assistant, held that deceased 
was in an employment which was in “usual 


‘course of proprietor’s business ’’ within Workmen’s 


Compensation Act (St. 1921, § 2394-7 subd 
g “employee.”——Hasenfus v. Industrial Com- 


mission of Wisconsin, Wis., 199 N. W. 158. 








